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IN THE NORTH GAUTENG HIGH COURT, PRETORIA

REPUBLIC OF SOUTH AFRICA

CASE NO: 28704/04
In the matter between:
CASINO ENTERPRISES (PTY) LIMITED (SWAZILAND) ~ Plaintiff
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Introduction

1 The plaintiff owne and operates a land basad easino in Swaziland, it
also operates an online® casino from Swaziland. It is licensed under
Swe2l law to do 0. This case concemns Its online casino operation.

2 The' plaintiff advertised its online casino through radio stations
broadcasting in the province of Gauteng. The first defendant (“the
GGB") wamed the broadeasters to stop broadeasting the plaintif's
advertisements. The GGB asserted that the plaintiff was not licensed .
to conduct a casino in Gauteng and that its intemet casing operation

+ was thus conducted in contravention of s 77(1) of the Gauteng
Gambling Act 4 of 1995 (“the Provincial Act’) and the National
Gambling Act 7 of 2004 (the National Act’), Section 77(1) reads, to
the extent relevent:

No persan shall gambie at any place other than the licensed
bremizes,

3 Representatives of the plaintiff and the GGB met and it became clear
thatthe GGB took the view that gambling through the plaintifPs onfine

1 Inmnytmmlnmndowmmmdbemﬁ.ﬁw&uhmnu'm-
e, For uniformity. { omit the hyphan when quoting from these docimients,
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casino takee place where the player and his ocomputer ara sttuated.
The plaintifftook a contrary view, maintaining that the gambling takes
Place solely In Swaziland because that Is where' its computer
equipment? Is situated and where its online casino Is licansed.

4 By natice of motion dated 29 October 2004, the plaintiff launched an
application for orders declaring that to the extert that gambiers in
Gauteng gamble on the plaintiff's anfine casinoe in accordanee with
the procedures epecifiad by its expert Mr Verardi. such gambling takes
place legally in Swaziland and not in Gauteng in any manner that
contravenes the Provincial Act and that any ad\}urﬁsing oceurring in
Gauteng In respect of the plaintiffs “casing in Swaziland® is not
uniawful and does not eonstitute a contravention of the provisions of
3 71(1) of the Provincial Act, Mr Verardi, 2 lawyer practising in the Isle
of Man, explained in one of the founding effidavits put up by the
plaintiff how the onfine casinc worked. The application was opposed
by the GGB and the NGB,

5 The plaintiff does not hold any license under the Provincial or the
National Act.

2 Calted “tervers* in the svidenca,
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8 The application was sat down for hearing on 3 March 2008, At the
plaintif?s request it wae referred to trial. This is the contemplated trial,
Mr Ginsburg SC, Mr Dunne $C and Mr Milz SC appear for the
plaintiff. Mr Semenya SC, Mr Maloka SC and Ms Nharmuravetes
appear for the GGB and the NGB, ‘The Minister abides the dacision
of the court,

Yhe oleadings

7 The piaintiffs case as made In its declarstion ie that the gambling
which takes place “at the plsintiffs online cagina” does not take piace
in Gauteng and is thus not required 1o be licensed under the
Provincial Act. Accordingly, 80 funs the declaration, the provisions of
the Provincial Act prohibit neither any a'ch'vities in Gauteng “at and an
the plaintiffs online casine” nor the advertising of those activities
within Gauteng

8 The plaintiff claims further in its decigration that gambling ‘at the
plaintiff's online cagino™ls notan interactiva game as contemplated by
the National Act, does not take place within the Republic of South
Africe and is not unlawful under sither the Pravincial or the National
Act. In the altemative, if any of these propesitions is decided against
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the plaintiff, the plaintiff contends that such interactive gaming is only
made available in Swazitand and not in Gauteng or anythra elsain .
the Republic in any manner that contravenes either the Pr?%noial or
the National Act.

]
|
g Only the GGB has delivered a plea. However, | was informed by
counsal that the NGB has made common cause with tha GGB.
f

10 Inthe plea, the GGB admits that it advieed three named radio stations
to desist from advertising or distributing any information conceming
the “plaintiffs online casino in .., Gauteng ... ." The GGB further
denios that the plaintiffs online operation is such that gambling does
not take place within Gauteng. The GGB pleads that such gambling
can only take place lswfully if the plaintf¥ holds a license  under the
Provincial Act, Tha GGB places in issue the questions whether the
gambling activities which take place pursuant to the plaintiffs online
eagino operation constitute interactive games and whether the
plaintiff’s onlins; casino operation is made avaflable to or engaged in

by persons in Gauteng.

11 No replication was delivered.
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12  The main issue s whether and to what extent that which takes place
when a player in Gauteng interaels through the Internet with the
plaintiff's servars in Swaziland constitutes gambling for the purposes
of the Provincial Act or the National Act. In what follows, | shall
postulate, as counsel did, that the player is in Gauteng, Of course,
because the Intemet is involved, the player could ba anywhars at alj,
Internet ax.;cass is available, from right next 1o the plaintiftf's servers In
Swaziland to the other ends of the earth.

13 Within that enquiry, the question arises whather, to the extent that
such gambling does take place, such gambling takes placa in both

Swaziland and South Afrioa or only in Swazilgnd,

14 Afurther lssue which arises Is whather, at a discretionaty lavel, the

declaratoms, or any of them, should Issue.
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Ihe evidence

15 Twowitnesses gave evidence before me: Profassor Hazelhurstfor the
plaintiff and Professor von Solms for the defendants, Both men gave
evidence as experts, Both are highly qualified in the field of
Information teehnology In regard to all relevant matters axoept one,
with which | shall deal separately, they are in agmement on tho
evidential material that | need 1o decide this case. They sometimes
used different terminology and emphasised different aspecta but not
to the event that | heed to resoive any disputes between them,

16 ina'toom In Swaziland, the plaintiif maintains and operates sevara
Servers which are connected to the Internat. The plaintiff makes
avallable to an aspirant player, on application, a suite of software?
Which the aspirarttioads an to his own electronic device* which. forthe
purposes of this enquiry, is physically located at the aspirant's ho
in Gautang.

. Emrbydemmhhhnwnwsmwmummlwmmmbn
arirocted or byhmnﬂtﬁmmemﬂwarewmelm

¢ Ususily 8 desitop or & taptop compuer but may be any electronic device capabie
of connecting to the trtemat ang laading the plaintfrs softwars, .
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17 After loading the plaintiff's software, the asplrant connects over the
Intemnet to the plaintifPs servers in Swaziland, The aspirant can read
the following messages on the plaintirs webpages:

“Getting started .
Reglsteran accounttoday and bégin your Journey of
gaming pleasure. In just a fow 83sy aleps you can
start playing all your favourite cagino games from
the comtort of your own home.”

and '

*How to play onilne slots

Imagine being able to enjoy all your favorite [sic)
slot machine games in your own personal cozy
abode where you can Just relax and be at home.”

18 The aspirant then registars an acoount with the plalntiff. For this
purpose he or she obtains a unigue username and password and a
‘wallet”. This wallet is an electronic account wlthlthe plaintiff, into
which the aspirant transfers meney in the form of SA rands® Atihis
stage the aspirant is in a position to become 2 player, if the aspirant
chooeas not to wager any monay but merely to play the oniine games
acoessible through the pleintifs servera, or u gambler. This trial _

s Because Swaglland and Scuth Africa ars members of the Cemman Monetary sres,
" 0o exchange contrel issues arise,
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concerns the qambler so| shall use that tarm to refer to the person in
Gauteng who has chosen to gamble through the facilities made
available by the plaintiff.

19 The gambler chooses the anline cesino option and the software on
the gambler's devica, displays a screen where the gambler makes
certain choices, using a mouse or other pointing device, The first of
these cholces is the game to be played. '

20  When the game has baen selected, & screen appears with graphics
approximating the visual appearanca of the game as it woukf appear
in the real (as opposed to virtual) worid. Inthe example shown by Prof
Hazelhurst in court, the game was a' slot machine but the prineiple
applies to any casino game made available by the plaintiff, including
roulatte.

21 The gambler then sslacts the stake to be wageted per payline and the
number of paylines selected, So, If the gambler wages R3 and
. thooses three paylines, the total bet will be RO.

)28/010°d STTBETT 110 LZ(XV4) PAT &14 SHHARYHD 31104 1£:€1 0107/80/02
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22 The gambler theh positions his mouse on the simulation of a button
on the soreen marked “SPIN" and “presses” the butlon, ususlly by
leficlicking the mouse.® The gambler's computer begins to display
spinning whaeeis or whatever ls best suited to simulate the operation
of the gambling device in the real Hife situstion. This simulation
confinues, provided there is no system or connection f;aiiure. untll the
result is reported to the gambler as | shall describe below.

23 Upon the activation of the spin button, a packetof data Is transmitted
overthe Internet 1o the plaintiff’s servers in'Swézilhnd' where the data
are validated to sstablish, amongst other things; that they have been
sent from the specific gambler in question and that the gambier has
sufficient funds in his wallet to fund the bet. What follows describes
what happens when thera are sufficient funds.

24  The gameis then further played acconding to the rulas of the game on
one of the plaintiff's servers called the game sérver: Via-a connection
with an electronic device in Swazlland called a pseudo-random
number generator, which introduces the factor of chance into the
game, a set of numbaere applicable to the wager is identified. The
result of the wager is then recorded in the database server, the

o This monvent was described by Prof Haxalhurst 98 the poir of no rehum becausy
from then on, tha gembler hea no 8oAlro! over the aame,
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bafance in the gambler’s wallet is updated to reflect the result of the
wager and tha updated balance is refrieved.

25  The confimed game result and the updated balance are then, again
provided there is no system or connection failure, sent over the
Intemnet io the player's computer whers the simulated whaels or other
gambling device stop moving and the resuits are displayed. That is
the end of tha game,

.-ea S

26 | have mentioned above that there is one matter upon which the
experts are not in agreément. This is about whether the game as a
whole could properly within their academic discipline be described as
an atomic unit of work, ie one in which either the entire transaction

takes place or, in electronic terms, no transaction takes place at all,

27 Prof Van Salms thinks that the game as a whole, from the moment
that the gambler begins making his or her eholees to the moment the
reported result bacomes visible on the gambler's video device, is an

atomic unit of work,
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28  Prof Hazelhuret says that on an academically igorous anelysis, what
takes place in Gauteng both before and after the plaintitPs servers in
Swaziiand are engaged, is not part of an atomic unit of work because
-nona of this has any effect on what happens. in Swazitand, Prof
Hazelhuret points out that the resuitwould be the same whether o'r nat
the result is reported to the gambler. It therefore follows, Prof
Hazelhurst reasons, that the alectronic sctions in Swaziland are an
integral atomic unit of work discrete from what preceded and what

 followed these actions in Gauteng.

29  The evidenos hardly qualifies me {0 take sides in this dispute. | point
out only that it seems from an extract from a reputable work handed
up by counsel for the éqfendants' that the notion of an atomic unit of
‘work can for academic purposes legitimately ba used both as Profvon
Solms and as Prof Hazethurst did. | suppose that it should be made
clear In each case whether the tem is belng used in the namow
technical sense o in the wider sense, described by counsel for the

plaintiff, somewhat pejoratively, a% tho philosophical sense.

! Bemsisin and Newcomer, Principlas of Trarisaction Frovessing for the Systems

Profeasiongl, 1997 wd st pp2-3.
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sotthinkﬂnatthodlsputabnmmmeexpertslsnotoneof
substance in the context of this cage, Whatever labels the rha
. expe:
. Bive to the electronic transactions invelved;

the game starts when the gambler in Gauteng communicates
his selections to the plaintifrs servers and ends when the

results of the game are réported to the gambier In Gauteng:

and

(anajogous o the roulette wheel) takee Place solgly in

Swaziland,

The ; mi .
ql..leshpn | must determine s whethgy any of what happens in
Gauteng is hit by the lagistation in question |
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Evalugtion |
32 'The following actions take place ".' Gal.?ang:
32.1 The software, which is to be loaded o@the gambler's device

to enable access to the plaintiifs ;arvérs. is made available;

32.2 The gambler takes and implaments the decisions to load the
software, put funds into the wallet, select the game and stake
and press the spin button;

323 .Thé gambler receives the restiits of the game,

33  Counsel for the plaintiffs submited that the Provincial Act does not
deal at all with electronic gambling. | agree. Under the provinial
statute, gambling within the province may only take place at licensed

premises.

34  Gambling is defined in s 1, the definition section of the Provincial Aet,

to maan:

The wagering of a stake of meney or snything of value on the
Lnknown result of & future event at the Hisk of losing all or @
pomontrtemofformeglmofa return, irespective of
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whether any measure of skill is involved or not mnd
encompasses all forms of gaming® and betting, but xchuicins
[two types of machine not relevant {0 this enquiry).

35  “Liconsed premises® means the place or premises specified on a
licanse, As | have mentioned, no person may gamble except at
licensed premises.*® Furthermore, only gambling on the reshit of an
event of continsncy in a casino game, bingo game of gambling
machine is permitted and ne person may gamble on the result of such
an event or contingency with any unlicensed person.”* The Provincial
Act thus envisages only gambling which tekes place at 2 real world
focation, between the gambier and the holder of a license'® and within
a casino or bingo game or through & gambling machine. As fha
Provincial Act stands, therefores, any gambling, as defined, within the
province which takes place .at @ location which Is not licensed
premises as defined, ar takes place between the gambler and a

person other than the holder of a license, ls untawtul.

Gaming i defined in the same section to mean the playing of a casino game. A
cerive game is also defined. A Gasing game ia “any game o [y smphasis).

d Sachon 77(1).
" Section 76(1) and (2)
= ATeanse” s oha contemplated under the Provinelal Act.
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36 It therefore follows that i what | havg identifled as taking plaoce in
Gauteng constitutes gambling as defined, such actions are unlawful,

37  Gambiing as defined “‘encompasses all forms of gaming", Gaming
means “the playing of a casing game”. A casino game m.eans any
game playsd with any devlce used to determine win or loss in the
outcome of a wager for money.

38 Neither “game” in ita noun or verb sense nor the verb “to play™-is
defined. | shall idently their ordinary meanings by reference o
dictionary definitions." In its present day meaning, counse for the
Plaintiffs accepted, a “game” for present purposes is a diversion in the
nature of a conteat, played according to rules and displaying in the
fesult the superionity elfther in skill, strength, or good fortune of the
winner orwinners, The most appropriate meaning of the verb o play"‘
in the present context is in my view to employ oneself or engage in a
game. It is Interesting to note that the verb "o gamble* derives from
words in anoiapt languages canying the meaning of playing or
gambolling or taking partin a diversion,

L ] .
| consulted the Quford Engiish Distionary, 2nd ad, 1988,
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38  Soin my judgment, on the clear languagle of the Provincial Act, the
gambler on the plaintiff's anline casino is playing, in Gauteng, one of
tha games offered by the plaintiff. That. under the Provincial Act, the
player may not do because the gambler is not at oensed premises
when he or she does 80 and because the gambier is not gambling
with a persot: who Is the holder of a fioenss,

40  Counsel for the plaintiff submit that this sonclusion would be wrong,
They point out that it was formally agreed before the trial that the .
Provincial and National Asts do not have extra-territorial application
and contend that the legislature could not have inended the clesr
language | have mentioned to have the effect | have described
because a finding that the Provinclal Act (to limit the enquiry for the
moment to that enactment) has such an effect would offend againet
the presumption, based on the principle of comity between nations,
that statutes are presumed not to operate extra-territonially. The
intention of the Isgisiature in rolation to the Provincial Adt, it was
argued, was to {imit the reach of the statute only to gambling where all
the participants in the game are playing itin Gauteng. The gambler's
involvement, $o runs the submission, is an “Insigniftcant portion ofthe

entire -gambling process™* which does not create’ a real and

™ 1queta from para 11 of the piaintPs neads of argument
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substantial link from o Jurisdictiona| perspective as that concept is
used in intemational law.

41 1do not agree. | am mindful, ag counsel for the plaintiff sald | should
be, of tha risks of an interpretative approach that pays too much
aftention to the ordinary languege of the words in a statute and that !
should employ a purposive approach to statutory Interpretation.

42  The purposes of the Provincial Act and the National Act can' be
established from their respective preambles, The purposes are
broadiy similar.

43 The preamble to the Provincial Aet reads:

WHEREAS gambling and betting have the potantial to make

substantial and fasting contribution to the growth and -
development of tourism and the economy i the Province of -
Gauteng, and to the prosperity of its peopie:

AND WHEREAS It is recognised that gambiing and betting

are priviieged activities which should stimulate the creation of

employment opportunities and assist In the advancement of

deprived communities, and thereby promote the

improvement of the quality and standerd of living of the

peopls of the Province;

120/610 'd STTBETT T10 L20yvd) P¥1 &3d SYIAKVED Irild £ESE1 QT0T7/80/07



FEUM

120/020 "¢

(HONYAUG 23 2010 12: 14/8T. 12! 11/Ho. 9402838849 P 19

Page 19

AND WHEREAS gambling and betting can be a sigaificant
source of public revenue for the Province, and so contribute
fo the well-baing of all its people in the general interaat;
AND WHEREAS the special rigke and dangers antalled by
epportunities for gambling and betting justify the imposition
of appropriate restrictions, regulations and controls

44  The preambie to the National Act reads:

CONSIDERING that the Constitution of the Republic of South

Africa, 1988 (Act 108 of 1996), establishes that caaliiog,

racing, gambling and wagering are matters of concument

national and provinclal legislative competerice; B

Ris desirable to co-ordinate activities relating to the exercisa

of that conoument competence. within the natmnal and

provincial spheres of govemment:

It is desirable to establish certain uniform nerms and

standards, which will safeguard people participating in

gambling and their communities against the adverse effect of

gambiing, applying generally thraughout the Republic with

regard to casinos, racing, gambling and wagefing, so that-

* gambilng activities are effectively regulqh&. ficenced,
cantrolied and policed;

’ members of the publiowho participata in any lisenced
gambling activity are protected:

- Society and the economy are prolected against

and

aver-timuiation of the latent demand for gambling;

v the licensing of gambling activities Is transparent, fair

and equitable:

STIRETT 11D LZ(¥vd)
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It Is axpedient to establish certain national institutions, and to
recognise the establishment of provincial inetitutions, which
together will determine and administer national gsmbling
policy in a co-operstive, coherant and efficient manner.

45 The statutes reflected a profound change in legislative policy. Before
the enagtment of the Interim Consfitution of 1993, no industry of
casino gambling and no lofteries existed in South Africa as then
geographically constituted because these activities were prohibited
under the Gambling Act, 51 of 1885. Only after -thé Interdm
Constitution and of courae the final anstlt;:ﬂan made provision for
these activities from a fiscal parspactive, wete provincial and national
statutes enacted which legitimised and regulated the gambling
industry by way of licenses and otherwise.

46  The preambles recognise certain banefits and dangers which the
legislatures regard as inherent in the gambling activity. The industry
is held to have the potential o contribute to tourism and thus promote
the economy. No doubt legislative policy hakis that many tourists like
to garmble when they are on hofiday and that for many‘ people, tourlats
and otherwise, gambling represents a pleasant and exciting
recreational activity. In the policy view taken by the legislature, the
establishment of regulated and strategically placed gambiing
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establishments can Promote the advancement of deprived
aommunfﬂas and thus improve the quality of life of memberg of such
clmmmunmas, the vast majority of whom were disadvantaged by the
pre-Constitutional dispensation. Ang finally, on the Positive side, the
creation of a wei regulated gambling indusiry can pe g 8ignificant
Source of public revenua,

{Pon the establishment of & gambiing industy, One of these was
manifestly the undesirability of dlfowing unlicensed, and thys
unregulated, industry operatorg o compate, probably at a cost
advantage in regapd to infrastructure and taxation, with industry

Operators which hag Spent large sums of money to get the Recéssary |

licenses to enter the market.

the r
risk posed by gambiing to vuinerable individuals ang by
extension, theirfamilies, This rigk is expressly fecognised in the fouriny

Paragraph of the praamble 1o the Provincig) Act.and in' the thirg .

Act. For certajn susceptible individualg, the gambling experience Is
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and thelr families cen fess ruin through their propeneity to gamble
money they cannot sfford to lose.

49  Tha South African gémbling merket is finke. It would be subversive of
thelr own declared purposes for the legisiatures to allow a foreign
organisation to benefit from the local gambling market without fiscal
compensation, Iwhether in the form of licenhses, infrastructure; job
creation or otherwise.

50 I coming to this conclusion, 1 do not overlook the high value our
 Constitution ptaces on personal privacy, which would include the right
to engage In recreational activities. As wee pointed.out in Investigating
Directorate; Serious Economic Offences and Others v Hyundei-Mofor
Distributors (Ply) Ltd and Others; In Re Hyundai Motor-Distributors
(Ply) Lid and Others v Smit NO and Others', the fight to privacy lies
upon a continuum, The more a person moves from his or her
innermost cora and interacts with other peaple, the mofe the right to
privacy is attenuated. To restrict gambling to licensed premises of to
regulate the conduct of persons wha gamble from within their own
hemes onh a basls broadly equivalent to the regulation of the conduct

of persons who travel to licensed premises to ‘ehjoy the gambling

T 2004 1 6A B4S CC pavas 15 and 16, Tokowing Bernstein and Otfiers v Besiar ang
Others NNO 1968 2 84 T6% CC - :
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experience geamm to me legitimate legislative chaices which, moreovaer,
are entirely mppropriate given the clear purposes of the Provinclal and
the National Acts,

51  The vuinerabillties of indlviduals and the risk of harm to their famfies
dre if anything greater where the gambling takes place in a private
home rather than in a public place, where limitations on reckless
gambiing and access, eg by children and other vuinersbie persons,
can be prevented or rejulated. The Provincial. legisiature has
exercised a clear policy choice against the enjoyment of the easino
exparience from, to use the language on the plaintif’s webpages, the
gambier's parsonal cozy abode where the gambler can just refax and
be at home.

52  Inmy judgment, the legislaturas did not seek to restrict the extent of
their fiscal and regulatory net. They intended to cast it as widely as
possible. |

§3  In Othercholee (Ply) Lid v Indepandent Communications Authority of

SA and Anather, TPD case no 19718/03, unreported, a judgment
deliverad on 21 April 2006, at pp8-9, the court approved the following !
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dictumn In Treacy v Director of Public Proseoutions [1971) AC 587 HL,
S64E:

The rules of internatiangl comity ... do not cafl for more than
thet each sovereign state should refrain from punishing
persens for thelr conduct within the temitory of another
sovereign state where that conduct hes no hermiy
mnmuancosmmmeterrmyofmdatawhhhimposes
the punigshment. [my emphasis) .

64 ) rebped!ully agree. The hamful consequences Inthe pm;rat context
include the unregulated access to gambling, the mavement of money
out of South Africa with no concomitant local benefit and the potentiai
lose of revenue from taxation and from license fees. On the
construction of the Pravincial Aét contended for by the defendant, the
legislature is not seeking to legislate extra-teritorially but to regulate
the conduct of persons physically within Gauteng and the
congequences of the plaintiffs actions within the province,

86 Counsel for the plaintiff raferred me 1o the doctoral thesis of Dr
Michelle Gelssiar titied Bulk unsolicked electronic messages (spam)
@ South Afiican Perspective. The author ooncludes that the mere
uploading of data onto the |nternet ought net to confer jurisdiction on
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a state merely because such data were downloadable in the state in
question. The author observes:

This is absurd because it makes oll of eyberspace aubject to

the law of the state. If every state adopted this approath, the

result would be that avery concelvable body of law would
- govem Intemet-relztad activities.

868  Atithe level of principle, | do not agres. The question of junadiction is
determined, in South Africa at any rate, by reference to Soyth African
law. If under our law our cours have juriadiction, no absurdity stises,

regardiess of whether another state may also clwim jurisdiction.

§7 | also do not agree with the submission that the [asue should be
decided by reference to the significance of the actions which 'take
place in the province. The Provincial Act proscribes thoss acts which
it characterises as gambling. If those acts are committed, they ars
ilegal. This is so whether or not they are part of a course of conduct

" in which other asts do not constitute gambling for the purposes of the
Provincial Act, no matter how significant those other acty are in the

context of the course of conduct as a whole,
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68  In.my view the conduct which takes place in Gauteng cannot be
described as insignificant. The decision to play the geme at all is
made in Geuteng and the act of communicating that decision to the
pleintiff is performed in Gauteng, Although the result of the game
stands. after It ras been determined in Swaziland, whether or not it
hes been reported to the gambley, the rules of the game require that
it be 80 reported. It is crucial to the gambling experience that the
player knows the result.

59  Gambling of thie type is not'a gams In which it matters not whether
you wan of lost but how you pleyed the game.*® Winning Is the
predominant purpose of the game. A gambler who is losing and who
continues playing does 80 in the hope that his or her luck will change.
So the process by which the result of the game is reported fo the
gambler in Gauteng, far from belng insignificant, is of.the greatest
importanca. If the r;sult were not, baring accidents, reported
immediataly, it would be most uniikely that gamblens would continue
playing.

' To perpetuate the common misguotation fram the poem Alumnus Pootbal! by Hanry
Grantiand Rice.

11g/900 4 SIT8£7T 110 L2{Xvd) P11 A1¢ SHIAWYHD 3rS1d PRiET 010%/30/07



« rvum (NON)RUG 23 2010 12:15/ST. 12! 11/No. 8402838849 P 27

" Page 27

60 Counsel for the plaintiff placed reliance on Bishop and Others v
Conrsth and Another 1947 2 SA 800 T 803 and 804, In that case a
syndicate had been formed in the Trangvaal to send money from
South Africa to Rhodeais with which te buy, in the name of ona of the
syndicate members, tickets in the Rhodeslan Stete Lottery to be
drawn on the Durban July Handicap. One of the tickets drew the
winnln'g harse. The syndicate member received the priza money into
his bank account in Johannesburg. After his death, his exacutrix
refusad 1o pay out 10 the other members of the syndicats on the
ground that under s 1(¢c) of Law 7 of 1890 of the Zuid-Afrikaanse
Republiek™, panticipation in any loftery, wherescaver conducted, was
untawful, On exception, the court found that, on a proper construction
of the section, what was prohibited was the taking or puirchase of 2
ticket or the acquiring of a shars in a ticket where the positive act of

taking, buying or acquiting took place in the old. Transvaal.

61  ldonatthink Bishop's case helps the plaintiff. The question is statute
‘'specific: what conduct does the statute in question proscribe? In my
view, a8 | have sald, the Provincial Act does Indeed proscribe
gambling in Gauteng gther than at licansed premiges.

7 “Any person who, whather paraonally or through s representaiive authorised by him,
lakas of buys anty dokat In a lotiery o hes any chare therein shatl be guily of @
vontravardion ef thie Law.” my transtation]
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62 Caunse! for the plaintiff also referred me to the diotum in Sv Basson
2007 3 SA 582 para 237, that it would be against the comity owed to
aforeign country for a South African court to punish a p:emon fora
congpiracy to commit acts which can lawfully be committed in that
foraign country. | 4o net think that this dictum is in polnt: what is under
attack is not the decision to gamble (anelogous to the conspiracy to
commit a certain et which would be criminal if committed In Scuth
Africa) but the implementation of that decision (analogous to the
exsoution of that criminal act). '

83  These conclusions are decisive because the context in which the
present case arose is that the plaintiff objected to the stance taken by
the GGB in refation o the plaintiffs advertising on redio stations
broadcasting from Gauteng. The GGB toid the radio stations that in
its view the radio stations cmlJld not, lawfully, advertise or distribute
any information concaming the plamtiffs online casino within the
provinee of Gauteng. In my view the GGB got ft right, The radio
stations could not lawfully do 90 beceuse persons in Gauteng
interacting with the plaintifFs online casino are engaged n gambling
in the Province™ in respect of which a ticense Is not in force,

_- . 0
i the senst: thet phrase s used I Casino Entarprisss (Ply) Lid (Swasiland) v The,
Gawutang Gambing Board [2008) ZASCA 21 para L1

18
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jch tha parties
i the questions which
less give my yiows on
¢4 1shait neverthe

. ( lve
Apsremmustnntemminormake avmb:;::nm .
gamaoxubptulumoriﬂd!ntqmlofmis
national law.

Section 5{1X8) reads:

An'aotNMisagamblm pame |f-ria
ritens:
it meets the following ¢ . . .
((;) itis played upon payment of any mnsdw. W '
the chance that the pemsan playing the game might becom
i receive a pey-out; and _
?:M::“w might be determined by the gkill of the

. Hona! Act was
g5 Counsel for the plaintift submitied that & 14 of the Na

g
g

i ., The
interactive game a6 contemplated by the National Act
. i e where
- grgument is that an interactive gams, a9 defined, is only on -
h
poth the gambler and the casino aré physicatly situgted wit

swarent eléments of
Africa's.teri ial borders. Gounsel poir.\tto the differe
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the deflriltion of “nteractive game", pulﬂculady in relation to thc“
alementa of the game identified ns s(1)(a)([) and (if) which | ghall ca

the critical elements.’® If the critical elements are nat to be found
physically within South Afdca, counss! submit, the game is not an

interactive game as defined. | do not agree.

66  In my view the flaw In the argument is the following: the oﬂt‘l.call
glements identify a game which is a gambiing game. Once the critica
oslements exist, the game inquestionis a gambling game and thus, for
present purposes, an interactive game. Section 11 does not m:e
prohibit enﬁnging in or making availeble the criical elements.
section prohibits engaging In or making available the game 85 @
whole. it matters not in my view whether 1he criical alements are 10
pe found or are generated within the borders .of South Africa or n.oL
Section 11 proscribes In my view both enqaging in the game, whn'oh
happens each iime a gambler presses the gpin button, and m.ak'lng
aveileble tha game, which takes place at least when the plamttffsl
servers in Swaziland make 1t possible for the gambier in Gauteng to

0
connect interactively with therd though the !ntarnet.

the' othier elements of the
" mﬂmﬁmﬂpﬂdﬂ\lﬂhemmm

damﬁmof'intemgam were prasent

mavm
2 ldonuﬁndnmmwwdmmmmam:ammu
E mnum.mm-mtummmmm software.
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87 | agree with counsel for the defendants that In using the terms
‘engage in" and “make aveliable” the legisiature wee using simple
nu;-n-technlcal language. | am fortified in my conclusion by the
statements of the plaintiff Hself on its webpages to describe what it .
offers through Its online casino.

Louts
68  Neither side asked for costs against the other.
Senclusion and order

69 It follows that the plaintiff's actlon cannot succeed. The plaintiffs

NB Tuchten
Judge of the High Court
16 August 2010

For plamtiff;

Mr P Ginsburg SC, Mr EW Dunne SC and Mr | Millz SC
instructed by Hack, Stupel & Ross

_For defendants:

Mr /AM Semenya SC, Mr IV Maleka SC and Ma N Nhemmuravste

instructed by Mdlulwa Nkuhiv Inc
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